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Negotiations with next ranked tenderer

Approval of award of contract

Award of contract

Acceptance of tender and entry into force of procurement contract
Submission of procurement report

Copies of acceptance notices to be forwarded to Authority

10



Public Procurement

GN. No. 446 (contd.)
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237. Reasons for not accepting lowest tender

238. Request for information

239. Selection of sub-contractors and suppliers for provisional and
prime cost sums in works contracts

240. Process to be confidential

241. Environmental issues

PART VIII
CONTRACT MANAGEMENT

242. Management of goods contracts

243. Management of services and works contracts
244. Inspection and acceptance of goods
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Selection methods and procedures

Selection based solely on technical quality

Selection based on combined technical quality and price
consideration

Selection based on compatibility of technical proposals and least
cost consideration

Selection based on quality and fixed budget

Selection based on consultants qualification

(c) Selection of Particular Types of Consultants

Selection of public bodies, agencies as consultants
Selection of United Nations agencies as consultants
Selection of Non-governmental organisations
Selection of procurement agents

Selection of inspection agents

Auditors

Selection of transaction advisor

Terms of reference for transaction advisor

Service delivery contracts

(d) Basic Steps for Selection of Consultants

Recruitment of consulting firms

Selection process

Terms of reference

Procuring entity’s contributions

Counterpart staff

Associations between consultants

Cost estimate and budget

Advertisement for request of expression of interest
Preparation of short list

Provision of final shortlist

Criteria to be used where no expression of interest is provided
Elements of shortlist
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285. Tender board not to object consultant

286. Pre-qualification

287. Preparation and issuance of the request for proposals
288. Letter of invitation

289. Instructions to consultants

290. Contract

291. Role of the consultant

292. Curriculum vitae of staff

293. Deviations from basic requirement

294. No change of price or substance of proposal once opened
295. Receipt and opening of proposals

296. Minutes

297. Formulation of evaluation committee

298. Approval of tender board where evaluation recommends rejection
299. Evaluation of technical proposals

300. Notification of results of technical evaluation

301. Date of opening of financial proposals

302. Procedure at the opening of financial proposal

303. Evaluation of financial proposals

304. Combined quality and cost evaluation

305. Post qualification of consultants

306. Confidentiality

307. Submission to the Tender Board

308. Contract negotiations

309. Approval of award of contract

(e) Selection of Individual Consultants
310. Selection of individual consultants
311. Types of services
312. Selection process
(f) Types of Contracts and their Conditions for Use
313. Lumpsum (fixed price) contract

314. Time based contract
315. Retainer and/or success fee contract
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316. Percentage contract
317. Indefinite delivery contract (price agreement)
318. Running contracts

(9) Implementation and Management of Consultancy Contracts
319. Management of consultant contracts
320. Evaluation of consultant’s performance

321. Professional liability
322. Liquidated damages

PART X
PROCEDURES FOR DISPOSAL OF PUBLIC ASSETS BY TENDER
(a) Conditions for Participation in Disposal of Public Assets by Tender

323. Qualification of asset buyers
324. Participation by an asset buyer

(b) Disposal Process
325.  Approval for disposal of public assets by tender
326. Disposal plan
327. Environmental issues
(c) Methods of Disposal and their Conditions for Use
328. Methods of disposal
329. Competitive tendering for disposal of assets by tender
330. International competitive tendering
331. National competitive tendering
(d) Tendering Proceedings
332. Invitation to disposal by tender and advertising

333. Contents of invitation to disposal by tender
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334. Contents of solicitation documents

335. Examination, evaluation and comparison of tenders

336. Negotiations with highest evaluated tenderers

337. Acceptance of tender and entry into force of disposal contract
338.  Process to be confidential

339. Record of disposal proceedings

PART XI
PROCEDURES FOR CONDUCTING ELECTRONIC
PROCUREMENT

340. Interpretation

341. Objectives and usage

342. Scope and application

343. Major modules of e-PPs

344. Access to e-PPs features

345. Registration of users of e-PPs

346. Tender preparation

347. e-advertisement for e-tendering and e-auction
348. Uploading tender document for e-tendering
349. Clarification and pre-tender meeting

350. Amendment to tender documents

351. e-submission

352.  Online tender opening

353. Formulation of evaluation committee

354. Use of e-PPs by evaluation committee

355.  Approval, notification of award and contract signing
356. Application of e-auction

357. System preparation for e-auction

358. Bidding instructions

359. Advertising in e-auction

360. Operation of e-auction

361. Correspondence, amendments and clarifications
362. Access to e-auction process

363. Contract award under e-auction

364. Contract progress and monitoring and control
365. Certification and payment processing
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366.
367.
368.

Dispute resolution
Fees
Payment arrangements

PART XII

PROCEDURES FOR CONDUCTING PROCUREMENT UNDER

369.
370.
371.
372.
373.
374.
375.
376.
377.
378.
379.
380.

PUBLIC PRIVATE PARTNERSHIP

Procurement of solicited PPP
Advertisement of request for qualification
Selection process of a private partner
Evaluation of proposals

Conduct of due diligence

Procurement of unsolicited PPP
Invitation of counter proposals
Obligations, liabilities and confidentiality
Issues of PPP request for proposals
Contents of unsolicited PPP proposals
Negotiation, agreement and award
Revocation

SCHEDULES
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THE PUBLIC PROCUREMENT ACT
(Car. 410)

REGULATIONS

(Made under Section 105)

THE PUBLIC PROCUREMENT REGULATIONS, 2013

PART I
PRELIMINARY PROVISIONS

Citation 1. These Regulations may be cited as the Public
Procurement Regulations, 2013.

Application
2.-(1) Subject to sub-regulation (2), these Regulations shall
apply to-
(a)
all procurement of goods, works and non-
consultancy services undertaken by a procuring
entity except where the context provide
otherwise in which case the provisions of the
Act shall prevail;
(b) selection and employment of consultants;
(c) disposal of public assets by tender; and
(d) procurement under public private partnership.
(2) These Regulations shall not apply to disposal of
public assets by other methods.
Interpre- 3. In these Regulations, unless the context requires

tation otherwise-

“accounting officer” means a government officer appointed in

17
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accordance with the provisions of the Public Finance
Act or a public officer statutorily appointed to hold a
vote or subvention and accounts for all monies
expended from that vote or subvention;

Cap 410 “Act” means the Public Procurement Act;

“Agency” means Government Procurement Services Agency;

“Appeals Authority” means the Public Procurement Appeals
Authority established under section 88 of the Act;

“approving authority” means an accounting officer or a tender

board of a public body;

“Authority” means the Public Procurement Regulatory
Authority established by section 7 of the Act;

“best net outcome” means to maximize the overall benefit to
the government from the disposal of an asset;

“call off order” means an order placed by a procuring entity
under general terms and pricing on a range of goods
under framework agreement, without having to
negotiate terms every time;

“closed framework agreement” means an agreement with
specified terms and conditions with an agreed price;

“common use items and services” means goods, works and
services that are required continuously or repeatedly
over a set period of time and are common to more than
one procuring entity and are subject to common
procurement;

“company” means a company or firm constituted under civil
or commercial law, including corporations, whether
public or otherwise, co-operative societies and other
legal persons and partnerships governed by public or
private law;

“contract” means a contract or agreement made between a
procuring entity and a tenderer as a result of
procurement proceedings;

Cap. 103 “contracting authority” shall have the meaning ascribed to it
under the Public Private Partnership Act;

“contractor” means a firm, company, corporation,
organisation, partnership or an individual person

Cap 348

18
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engaged in civil, electrical or mechanical engineering
or in construction or building work of any kind
including repairs and renovations, and who is,
according to the context, a potential party or the party
to a procurement contract with the procuring entity;

“corrupt practice” means the offering, giving, receiving, or
soliciting anything of value to influence the action of a
public officer in the procurement process or contract
execution;

“counter proposal” means the offer given by other interested
tenderers to counter-march with the original project
proponent’s proposal;

“foreign consultant” means an individual consultant whose
nationality is that of a foreign country or a consulting
firm whose majority of its share capital, as far as the
ownership thereof is or can be publicly known, is
owned by citizens of foreign countries;

“framework agreement ” means a contractual arrangement
which allows a procuring entity to procure goods,
services or works that are needed continuously or
repeatedly at an agreed price over an agreed period of
time, through placement of a number of orders;

“Journal” means the Tanzania Procurement Journal;

“limit of authority” means the maximum value of any single

contract that may be approved by an accounting officer

without prior approval of tender board,;

“micro procurement” means acquisition of standard and low
value goods or services of the aggregate amount of
which does not exceed the micro procurement
threshold specified in these Regulations;

“minor value” means an amount of money up to a maximum
limit for the procurement of goods, works or
consultancy of a minor nature;

“national tenderers” means a firm whose nationality is that of
the United Republic or firm whose majority share
capital, as far as the ownership thereof is or can be
publicly known, is owned by citizens of the United

19



Public Procurement

GN. No. 446 (contd.)

Republic;

“open framework agreement” means an agreement with
specified terms and conditions without an agreed
price;

“original project proponent” means a private party who
submits a Public Private Partnership proposal to the
contracting authority with respect to any project which
has not yet been approved or notified;

“parastatal organisation” means-

(@) abody corporate established by or under any Act
other than the Companies Act;

Cap. 212 (b) any corporation registered under the Companies
Act, in which not less than fifty percent of the
share capital is owned by the Government or by
another parastatal organisation or in the case of a
company which is limited by guarantee, where
the Government has undertaken to meet fifty
percent or more of the liabilities of that
company; or

Cap 245 (c) any company, management, board, association or
statutory body in which the Government has a
majority or controlling interest and includes a
government agency established under the
Executive Agencies Act;

“performance security” means a guarantee or a bond from a
successful tenderer’s bank or an Insurance Company,
which should be provided by the successful tenderer to
the procuring entity with the aim of compensation for
any loss resulting from the tenderer’s failure to
complete its obligations under the contract;

Cap 103 “private party” shall have the meaning ascribed to it under the

Public Private Partnership Act;

“procurement agent” means a person, a private or public firm
specialised in procurement, acting for another person
called the principal in dealing with third parties in
matters relating to procurement;

“procurement expert or specialist” means a person who is

20
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engaged in a profession, occupation or calling in which
recourse to procurement is directly or indirectly
involved and has such knowledge and experience of
the practice of procurement and has been certified or
registered by the Procurement and Supplies
Professional and Technician Board,;

“procuring entity” means a public body or any other body, or
unit established and mandated by the government to
carry out public functions;

“public asset” means any property owned by a public body
tangible and intangible, including but not limited to
physical property, land, shares or proprietary rights;

Cap.103 “Public Private Partnership” shall have a meaning ascribed to
it under the Public Private Partnership Act;

“running contract” means a contract extending over a period
of time for an estimated or variable quantity of goods,
services or works obtained through request for
submission of unit rates which are applied over an
extended period of time and which offer the procuring
entity to engage such tenderers without further
competitive tendering;

“service provider” means a natural person, an incorporated
body or a duly registered body licensed by a competent
authority to provide the services and who is, according
to the contract, a potential party or the party to a
procurement contract with the procuring entity;

“solicited project proposal” means any proposal relating to the
implementation of a project which is submitted in
response to a request or solicitation issued by the Unit
or a contacting authority within the context of a
competitive selection procedure;

“solicitation for expression of interest” means the process
whereby consultants are invited to submit details of
their resources and capabilities so that a procuring
entity can determine which consultants meet the
minimum criteria necessary for being considered for
competitive selection of consultants;
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“tender board” means a tender board established under section

31 of the Act;

“tender or solicitation document” means a written or electronic
document or request for proposal inviting tenderers to
participate in procuring or disposal by tender
proceeding and includes document inviting potential
tenderers for pre-qualification;

“tender period” means the period between the date of the first
publication of the invitation to tender or the date of the
mailing of the invitation to tender and the closing date
for the submission of tenders;

“tender price” means the sum stated by a tenderer in his tender
for carrying out the contract;

“Tenders Portal” means a web portal of the Authority
containing all information relating to public tenders;

“tender security” means a guarantee or bond from a tenderer’s
bank or an insurance company which should be
provided by the tenderer as part of its bid with the aim
of protecting the procuring entity against the risk of
tenderer’s conduct during the tender period which
would warrant the security’s forfeiture or otherwise
returned to the tenderer after tender process.

“Tender Securing Declaration” means a security by way of
declaration provided by the tenderer when the
procurement is within the exclusive preference limits;
provided under the Ninth and Thirteenth Schedules to
these Regulations;

“tender validity period” means the period of time subsequent
to the closing date for submission of tenders for which
the tender price and the conditions of the tender shall
not be subject to any change by the tenderer;

“unsolicited project proposal” means any proposal relating to
the implementation of a project which is not submitted
in response to a request or solicitation issued by the
Unit or a contracting authority within the context of a
competitive selection procedure.
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Basic
principles
for
undertaking
or approving
procurement
and disposal
of public
assets

PART Il
GENERAL PROVISIONS
(a)Public procurement principles

4.-(1) The basic principles of public procurement
shall be to make the best possible use of public funds with
honesty and fairness.

(2) All public officers including accounting officers
and members of tender boards shall, when undertaking or
approving procurement, be guided by the following basic
considerations:

(a) the need for economy and efficiency in the use of
public funds in the implementation of projects,
including the provision of related goods and
services;

(b) the best interests of a public body in giving all
eligible tenderers equal opportunities to compete in
providing goods or executing works or providing
services;

(c) encouragement of national manufacturing,
contracting and service industries;

(d) the importance of integrity, accountability, fairness
and transparency in the procurement process.

(3) The principles of disposal of public assets shall
base on the need to achieve the best available net return when
disposing off public assets by tender, while conducting all
disposals with honesty and fairness.

(4) All public officers including accounting officers
and members of tender boards shall, when undertaking or
approving disposal of public assets, be guided by the
following basic considerations:

(@) the need for best net outcome and efficiency in

the use of public funds in the implementation of
projects including disposal of assets;
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Economy
and
efficiency

Eligible
tenderer

(b)

(©)

the best interests of a public authority, in giving
all eligible buyers equal opportunities to
compete in buying the assets; and

the need to ensure that national, social,
economic and environmental interests are
protected.

5.-(1) Public officers and members of tender boards
shall, when undertaking or approving procurement or disposal
of public assets by tender, choose appropriate procedures and
cause the procurement or disposal of assets to be carried out
diligently and efficiently, so that the prices paid or received by
the procuring entity represent the best value or net outcome
that can reasonably be obtained for the funds applied for or the
assets disposed off.

@)

In furtherance to sub-regulation (1), public

officers and members of tender boards shall ensure that-

(@)
(b)

(©)

(d)

the goods, works or services procured are of
satisfactory quality;

the goods, works, or services are appropriate to
the public body requirements and, where
necessary, goods or consultancy services or
services are compatible with any similar goods
or services already supplied or provided for
public authority's use or for a particular project;
the goods are delivered, the services are
provided, or the works are completed in a timely
manner in accordance with the procuring entity’s
priorities; and

the public assets to be disposed of by tender are
disposed in a manner which attracts maximum
competition while reducing the administration
and transaction costs.

6.-(1) A tenderer who qualifies for consideration
under these Regulations shall be eligible to participate in
procurement or disposal proceedings unless the tenderer is
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precluded by the Act or these Regulations.

(2) A procuring entity shall not deny pre-
qualification, if required, to a firm for reasons other than legal
capacity, financial capability and experience to successfully
perform the contract.

(3) Notwithstanding sub-regulation (2)-

(a) a foreign firm, goods manufactured in a foreign
country, a contractor or a consultant from a
foreign country shall be excluded if-

(i) as a matter of law or Regulations, the United
Republic prohibits commercial relations with
that country;

(if) by an act of compliance with a decision of the
United Nations Security Council taken under
Chapter VII of the Charter of the United
Nations, the United Republic prohibits any
import of goods from that country or any
payments to persons or entities in that
country; or

(iii) it is proved beyond reasonable doubt that, the
foreign  supplier, contractor or consultant
does not satisfy relevant Regulations
governing the procurement of goods, works
or services in the United Republic;

(b) a tenderer who is engaged by a procuring entity
for provision of goods, works or services and any
of its affiliates, shall be disqualified from
subsequently providing goods, works or services
(other than a continuation of earlier contract) or
acquiring assets from the same project.

(4) Sub-regulation (3) shall not apply to tenderers
who perform the contractors’ obligations under a turnkey or
design and build contract.

(5) A government owned enterprise may participate if
the enterprise-

(@) s legally and financially autonomous;

(b) operates under commercial law; and

25



Public Procurement

GN. No. 446 (contd.)

Probity and
ethics in
procurement
or disposal
by tender

(c) isregistered by the relevant professional
registration body or authority .

(6) A dependent agency of the procuring entity under
a public financed project shall not tender or submit a proposal
for the procurement of goods or works under a project within
the procuring entity other than force account units, as
prescribed under regulation 167.

(7) A tenderer who is declared ineligible by the
Government in accordance with the Act or these Regulations
shall be ineligible to be awarded a public financed contract.

7.-(1) All public officers and members of tender
boards concerned with procurement or disposal of public
assets by tender shall be scrupulous and honest in their
dealings with tenderers, members of the public and with the
procuring entity itself.

(2) A procuring entity shall conduct procurement and
disposal by tender proceedings with complete probity and in a
manner that the procuring entity is respected and trusted as a
client or customer while maintaining good reputation with
tenderers.

(3) A procuring entity shall reject a tender of a
tenderer who gives or agrees to give directly or indirectly to
any public officer or other public authority, a gratuity in any
form, an offer of employment or any other thing of service or
value, as an inducement with respect to an act or omission or
decision of or procedure followed by the procuring entity in
connection with that tender or proposal or any other tender or
proposal.

(4) Procurement or disposal shall not be made to a
member of staff of a procuring entity or a person who has
direct influence on the decisions of the procuring entity acting
in private capacity, either alone or as a partner in a partnership
or as an officer of a company.

(5) A procuring entity shall not include in any tender
document any condition or specification such as to favour any
tenderer.
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(6) Any person or a member of staff of a procuring
entity who is involved in procurement or disposal by tender
proceedings of a procuring entity shall declare any interest that
he may have in any tenderer and shall not take any part in, nor
seek to influence in any way procurement or disposal by
tender proceedings in which that tenderer is involved or likely
to be involved.

(7) The disclosure of interest made under this
regulation shall be recorded in the minutes of the meeting at
which it is made.

8. In order to ensure widest possible participation by
tenderers on equal terms in inviting tenders for goods, works,
services, provision of consultancy services or disposal of
assets, procuring entities shall take the necessary measures to-

(@) ensure publication of invitations to tender or to
submit expression of interest or proposal in the
Journal, Tenders Portal, newspapers of wide
circulation and other appropriate means as
prescribed in the First Schedule to these
Regulations;

(b) eliminate discriminatory practices, technical
specifications or description of services which
may limit participation on equal terms;

(c) ensure that all the selection criteria are specified
in the tender documents or prequalification and
request for proposal; and

(d) ensure that the tender or proposal selected
conforms to the requirements of the tender
documents or request for proposal and meets the
prescribed selection criteria.

9.-(1) Unless otherwise specified in these
Regulations, participation in the invitations to tender or
proposal and awarding contracts shall be open on equal terms
fo-

(@) natural persons, companies or firms or public or
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semi-public agencies of Tanzania and foreign
countries;

(b) cooperative societies, community based
organisation, civil society organisations, farmers’
associations and other legal persons governed by
public or private law;

(c) joint ventures, consortium or association of firms.

(2) A tenderer shall be permitted to participate in the
selection proceedings without regard to nationality, except in
cases where the procuring entity decides, on grounds specified
in these Regulations or according to the provisions of any
written law, to limit participation in selection proceedings on
the basis of nationality.

(3) A procuring entity that limits participation on the
basis of nationality pursuant to sub-regulation (2), shall
include, in the record of the selection proceedings, a statement
of the grounds and circumstances on which it relied in making
limitation.

(4) The procuring entity shall, when first soliciting
the participation of tenderers in the selection proceedings,
declare to foreign tenderer that they may participate in the
selection proceedings regardless of nationality and such a
declaration shall not later be altered, but if the procuring entity
decides to limit participation pursuant to sub-regulation (2) it
shall so declare to tenderers.

(5) An eligible tenderer shall provide to the procuring
entity evidence of his eligibility, proof of compliance with the
necessary legal, technical and financial requirements and their
capability and, adequacy of resources to carry out the contract
effectively.

(6) The procuring entity shall prepare a document in
respect of all tenders submitted and the document shall be
dated and set out in accordance with the applicable laws or
practice and shall certify whether or not provisions of sub-
regulation (8) applies to the tenderers.

(7) A natural person, company or firm shall not be
eligible for the award of contract if-
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(a)
(b)

(©)

(d)

(€)

(f)

(9)

such person is declared bankrupt or, in the case
of company or firm, insolvent;

payments in favour of the person, company or
firm is suspended in accordance with the
judgement of a court of law other than a
judgement declaring bankruptcy and resulting, in
accordance with the national laws, in the total or
partial loss of the right to administer and dispose
of its property;

legal proceedings are instituted against such
person, company or firm involving an order
suspending payments and which may result, in
accordance with the national laws, in a
declaration of bankruptcy or in any other
situation entailing the total or partial loss of the
right to administer and dispose of the property;
the person, company or firm is convicted, by a
final judgement, of any offence involving
professional conduct;

the person, company or firm is found guilty of
serious misrepresentation with regard to
information required for participation in an
invitation to tender or to submit proposals;

the person, company or firm is in breach of
contract with the procuring entity or other
procuring entities;

the person, company or firm is blacklisted in
accordance with section 62 of the Act or
ineligible in accordance with section 84(7) of the
Act.

(8) A firm which has been declared ineligible by the
Government in accordance with section 84 of the Act shall be
ineligible to be awarded a public financed contract.

(9) A tenderer who is a citizen of Tanzania may
tender independently or in joint venture with foreign firm save
that joint ventures or other forms of association between
national and foreign firms shall not be made mandatory.
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(10) Where a solicitation document allows a tenderer
to submit a tender as part of a joint venture, consortium or
association, the solicitation document shall require , where
appropriate, that-

(@)

(b)

(©)

(d)

(€)

(f)

(11)

a party to a joint, consortium or association shall
be jointly and severally liable for the
performance of the contract;
a party to a joint venture, consortium or
association shall be eligible to participate in the
procurement or disposal by tender and where
one party is deemed to be ineligible, the whole
joint venture, consortium or association shall be
declared ineligible;
a copy of the joint venture, consortium or
association agreement, or the proposed
agreement, shall be required to be submitted as
part of the tender or as a condition of contract
effectiveness;
a joint venture, consortium or association shall
appoint a lead member who shall have the
authority to bind the joint venture, consortium,
or association and the lead member shall at the
time of contract award confirm the appointment
by submission of a power of attorney to the
procuring entity;
any tender from a joint venture, consortium or
association shall indicate the part of proposed
contract to be performed by each party and each
party shall be evaluated or pre-qualified or post
qualified with respect to its contribution only; or
the responsibilities of each party in paragraph (e)
shall not be substantially altered without prior
written approval of the procuring entity.

A tender to be submitted shall contain the

following information:
(@) copies of original documents defining the

constitution or legal status, and establishing the
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place of registration or statutory seat and, if it is
different, the place of central administration of the
company, firm or partnership or, if a joint venture,
of each party constituting the tenderers;

(b) details of the experience and past performance of
the tenderer or of each party to a joint venture on
contracts of a similar nature and details of other
contracts in hand including details of the actual and
effective participation in each such contract;

(c) where applicable, the major items of equipment
proposed for use in carrying out the contract; the
qualifications and experience of key personnel
proposed for administration and execution of the
contract, both at and away from the place of
execution of the contract;

(d) proposals relating to the nature, conditions and
modalities of sub-contracting wherever the sub-
contracting of any elements of the contract
amounting to more than ten percent of the tender
price is envisaged;

(e) reports on the accounting and financial standing of
the tenderer or of each party to a joint venture such
as profit and loss statements, balance sheets and
auditor's reports, an estimated financial projection
for the next two years, and an authority from the
tenderer or authorised representative of a joint
venture to seek references from the tenderer’s
bankers; and

(F) information regarding any current legal or
arbitration proceedings or dispute in which the
tenderer is involved, provided that the information
referred to shall be confined to matters of direct
interest to the award or performance of the

contract.
Tfansparenc 10.-(1) A procuring entity shall maintain adequate
}'a?r':]ess written records of all procurement, selection or disposal
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proceedings in which it is involved, and such records shall
prescribe tenderers who have responded to advertisements or
were approached to tender or to submit expression of interest
or proposal, the successful tenderers, the unsuccessful
tenderers and the reasons.

(2) Subject to sub regulation (1), the records shall be
made accessible to any authorised person or body, and part of
it, as specified in these Regulations, shall be published in the
Journal and Tenders Portal.

(3) Without prejudice to sub-regulation (2),
information relating to project particulars shall be made
available to the general public in a manner and format as shall
be prescribed in the guidelines issued by the Authority

(4) A procuring entity shall ensure that payments due
to tenderer are made properly and promptly in accordance
with the terms of each procurement contract entered into, with
a view to maintain the credibility and creditworthiness of a
procuring entity, and the procuring entity shall ensure that the
commitments are recorded against the allocated funds before
any contract is signed.

11.-(2) In dealing with donor funded procurement, the
procuring entity shall observe the provisions of section 4(1) of
the Act.

(2) A procuring entity shall not seek clearance of
tender documents or award recommendations from a foreign
government, agency or institution that extended the loan,
credit or grant before obtaining internal clearance of the same
from an appropriate approving authority.

(3) To the extent that the clearance or approval of the
appropriate internal approving authority conflict with the
external clearance or approval of an external approving
authority arising out of the loan or credit or grant agreement,
the clearance or approval of the external approving authority
shall prevail, but in all other respects, the internal clearance or
approval shall prevail.
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12.-(1) Subject to the provisions of these Regulations
communication between tenderers and a procuring entity shall
be in written or electronic form that provides a record of the
content of the communication.

(2) Communications between a tenderer and a
procuring entity may be made by means of communication
that does not provide a record of the content of the
communication, provided that, immediately thereafter,
confirmation of the communication is given to the recipient of
the communication in a form which provides a record of the
confirmation.

(3) The procuring entity shall not discriminate against
or among tenderers on the basis of the form in which they
transmit or receive documents, notifications, decisions or other
communications.

(4) All communications to a tender board shall be
addressed to the secretary of tender board through the postal,
physical or electronic means.

13.-(1) A tenderer may request a clarification of the
solicitation documents from a procuring entity, provided that
such request is submitted to a procuring entity at least:

(@ in the case of competitive tendering methods,
fourteen days prior to the deadline for the
submission of the tenders; and

(b) in the case of non competitive tendering methods,
three days prior to the deadline for the submission
of the tenders.

(2) The procuring entity shall, within three working
days after receiving the request for clarification, communicate
in writing to all tenderers to which the procuring entity has
provided the solicitation documents without identifying the
source of the request so as to enable the tenderers to take into
account the clarification received in the preparation of their
tenders.

(3) At any time prior to the deadline for submission
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Rules
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Record of
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proceedings.

of tenders, the procuring entity may, for any reason, whether
on its own initiative or as a result of a request for clarification
by a tenderer, modify the solicitation documents by issuing an
addendum.

(4) The addendum shall be communicated promptly
to all tenderers to which the procuring entity has provided the
solicitation documents and shall be binding on those tenderers
provided that the procuring entity shall extend the tender
period if deemed necessary.

(5) Where it is decided to extend the submission date,
the notice of any extension of the deadline shall be given
promptly to tenderers to which the procuring entity provided
the solicitation documents.

14.  Where a  procuring entity requires the
authentication of documentary evidence provided by tenderers
to demonstrate their qualifications in procurement or disposal
proceedings, the procuring entity shall not impose any
requirements as to the authentication of the documentary
evidence other than those provided for in the relevant written
laws.

15.-(1) A procuring entity shall maintain a record of
the procurement or disposal proceedings containing at a
minimum, the following information:

(@ a brief description of the goods, works or
services to be procured, or of assets to be
disposed of;

(b) the names and addresses of tenderers who were
pre-qualified, short listed or selected and invited
to submit tenders including the procedure used
to select them;

(c) the names and addresses of tenderers that
submitted tenders and the name and address of
the tenderers with whom the procurement or
disposal contract is entered into and the contract
price;
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(d)
(€)

()

(9)

(h)

(i)

@)
(k)

(1

(m)

information relating to the qualifications, or lack
thereof, of tenderers that submitted tenders;

the price, valuation of assets or the basis for
determining the price, and a summary of the
other principal terms and conditions of each
tender and of the procurement or disposal
contract, where these are known to the procuring
entity;

a summary of the evaluation and comparison of
tenders, including the application of any margin
of preference pursuant to these Regulations;
where all tenders are rejected pursuant to
regulation 17, a statement to that effect and the
grounds thereof, in accordance with regulations
17(1) and 17(2);

where procurement, selection or disposal
proceedings did not result in a procurement or
disposal contract, a statement to that effect and
of the grounds thereof;

the information required for rejection of a
tender as provided under regulation 7(3);
method of selection used and justification, if
other than competitive selection process;

a statement required of the grounds and
circumstances on which the procuring entity
relied to justify the selection of the method of
procurement used in procurement proceedings as
provided to regulation 141 (3);

a statement of the grounds and circumstances
relied upon by the procuring entity for imposing
the limitation in procurement or selection
proceedings in which the procuring entity limits
participation on the basis of nationality, as
provided in regulation 9(3);

a summary of any requests for clarification of
the pre-qualification, request for expression of
interest or solicitation documents or request for
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proposals, the responses thereto as well as a
summary of any modification of those
documents; and

(n) asummary of all complaints lodged by tenderers

before the award of the contract and decisions
thereof.

(2) The procuring entity shall, within fourteen days
from the date of contract award, submit to the Authority, the
records referred to in sub regulation (1) for publication in the
Journal and Tenders Portal.

(3) The record referred to in of sub-regulation (1) (a)
and (b) shall, on request, be made available to any person
within fourteen days of the submission of such request.

(4) The part of the record referred to in sub-
regulation (1) (c) to (i) shall, on request, be made available to
tenderers that submitted tenders or applied for pre-
qualification, or to any other user of such information within
fourteen days after:

(a) atender has been accepted; or

(b) procurement selection or disposal proceedings

have been terminated without resulting in a
procurement or disposal contract.

(5) The procuring entity shall not disclose
information referred to in sub regulation (1) (d) to (e) except
when ordered by the Authority, Appeals Authority or a
competent court and subject to the conditions of such order,
and where-

(@) the disclosure of such information would-

(i) be contrary to law;

(i) impede law enforcement;

(iii) not be in the public interest;

(iv) prejudice legitimate commercial interests of

the parties; or
(V) inhibit fair competition; or
(b) the information relates to the examination,

evaluation and comparison of tenders and tender
prices, other than the summary referred to in sub-
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regulation (1) (f).

(6) The records under this regulation shall be kept for
a period of not less than five years from the date of completion
of the contract and may be made available within a reasonable
time during that period to the Minister and the Controller and
Auditor General, the Authority or any other officer authorised
by the accounting officer; provided that where special
circumstances demand such records may be kept for not less
than seven years.

(7) The procuring entity shall not be liable to
tenderers for damages owing solely to a failure to maintain a
record of the procurement or selection proceedings in
accordance with these Regulations.

Rejection of 16.-(1) Subject to approval by the tender board, and if

alltenders o4 specified in the solicitation documents, the procuring entity
may, prior to awarding the contract and notwithstanding the
stage reached in the proceedings leading to the conclusion of
the contract:

(@) either decide to reject all tenders at any time or
annul the tender or selection proceedings in
accordance with sub-regulation (2) and order that
the proceedings be recommenced, if necessary,
using another method; or

(b) where the project is divided into lots, award only
certain lots and possibly decide that the others be
the subject of another tender or other tenders, if
necessary, using another method.

(2) Rejection of a tender or selection proceeding may

take place where:

(@) no tender or proposal is responsive to the tender
documents or request for proposals;

(b) no tender or proposal satisfies the criteria for the
award of the contract as set out in the tender
documents or request for proposal;

(c) the economic or technical data of the project have
been altered;
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(d) exceptional ~ circumstances  render  normal
performance of the contract impossible;

(e) every tender or proposal received exceeds the
budgetary resources available;

() the tenders or proposals received contain serious
irregularities resulting in interference with the
normal play of market forces;

(9) funds voted or earmarked for the procurement have
been withheld, suspended or have otherwise not
been made available; or

(h) there has been no competition.

(3) The accounting officer shall apply for the
approval of the Authority prior to rejecting all tenders.

(4) The Authority shall consider the application for
rejection of all tenders and shall respond to the procuring
entity within five days of receipt of such application.

(5 In the event of rejection of all tenders or
annulment of selection proceeding, all tenderers who
submitted tenders or proposals shall be notified by the
procuring entity within seven days after approval from the
Authority.

(6) Neither the Authority nor the procuring entity
shall incur liability solely by virtue of invoking sub-
regulations (1) and (3) towards tenderers that submitted
tenders.

(7) When the rejection of all tenders or annulment of
selection proceeding is caused by circumstances which do not
necessitate the opening of tenders, the unopened and sealed
envelopes containing the price proposals, where appropriate,
and in any event, the other elements of the tender or proposal
shall be returned to the tenderers.

(8) Where all tenders are rejected pursuant to this
regulation:

(@) the procuring entity shall review the causes
justifying the rejection and consider whether
revision of the specifications or terms of reference
or modification in the project or both are required
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before inviting new tenders or opt for another
procurement method;

(b) new tenders shall be requested from tenderers who
were invited to submit tenders in the first instance
plus new tenderers, and a reasonable amount of
time shall be allowed for the submission of the new
tenders; or

(c) the procuring entity may, where it considers
appropriate, require that the whole tender or
selection proceeding be recommenced.

17.-(1) A procuring entity may reject a submission if
the procuring entity has determined that the price in
combination with other constituent elements of the submission
is abnormally low in relation to the subject matter of the
procurement and raise concerns with the procuring entity as to
the ability of the tenderer that presented that submission to
perform the procurement contract.

(2) Before rejecting an abnormally low tender the
procuring entity shall:

(@) request an explanation of the tender or of those
parts which it considers contribute to the tender
being abnormally low;

(b) take account of the evidence provided in
response to a request in writing; and

(c) subsequently verify the tender or parts of the
tender being abnormal.

(3) The decision of the procuring entity to reject a
submission in accordance with this regulation and reasons for
the decision shall be recorded in the procurement proceedings
and promptly communicated to the tenderer concerned.

(4) The accounting officer shall seek the approval of
the Authority prior to rejecting a tender under this regulation.

(5) Neither the Authority nor the procuring entity
shall incur liability solely by virtue of invoking sub-
regulations (1) and (4) towards tenderers that submitted
tenders.
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(6) For purposes of this regulation “an abnormally
low tender” means, in the light of the procuring entity’s
estimate and of all the tenders submitted, the tender appears to
be abnormally low by not providing a margin for normal
levels of profit.

18.-(1) A procuring entity intending to procure goods,
works or services shall prepare its general procurement notice
based on its annual procurement plan and submit it together
with its summary to the Authority for publication in the
Journal and Tenders’ Portal.

(2) The summary shall indicate the name of the
procuring entity, total approved budget, the budget for all
planned procurement, the number of tenders and total
estimated values in each category of works, goods,
consultancy services, non consultancy services and disposal
of public assets and where the full tender details should be
obtained.

(3) A procuring entity shall publish the summary in
the Journal and a full general procurement notice in the
Tenders’ Portal at least one month prior to any publication or
notification of a tender or a request for proposals to
prospective tenderers.

(4) Any revisions made by the procuring entity to the
general procurement notice shall be posted in the Journal and
Tenders Portal.

19.-(1) Procuring entities shall prepare a tender notice
for national and international tenders and submit the same to
the Authority for publication in the Journal and Tenders
Portal.

(2) Subject to sub-regulation (1), procuring entities
shall advertise each approved tender notice in accordance with
the First Schedule to these Regulations.

(3) In the case of international tendering, procuring
entities may publish a similar notice in appropriate foreign or
international publications or professional or trade journals
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which are likely to be seen by the greatest number of potential
tenderers.

20.-(1) A procuring entity shall submit contract award
information in respect of any procurement made without
regard to the method of procurement used to the Authority
within fourteen days from the date of award for publication in
the Journal and Tenders Portal.

(2) Subject to sub-regulation (1), the contract award
information shall be in a prescribed form issued by the
Authority and shall contain the-

(@ names of participants of the tender in question;

(b) read out tender price;

(c) reasons for those eliminated in the tender;

(d) name of the winner of the tender and the

contract amount;

(e) date when the award was made; and

(F) contract period.

(3) After completion of the contract, the accounting
officer shall, within twenty one days from the date of
completion of the contract, provide the Authority with
complete information on contract implementation including
the original contract period, the final contract period, original
approved contract sum and the final contract amount paid to
the tenderer, and any deductions made by the procuring entity.

21. The Authority shall charge fees for services
rendered by it as prescribed in the Second Schedule to these
Regulations.

22.-(1) Any terms, specifications, plans, drawings and
designs prescribing the-
(a) technical or quality characteristics of the goods,
works or services to be procured, and
(b) requirements concerning testing and test methods,
packaging, marking or labelling or conformity
certification, and
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(c) symbols and terminology, or
(d) description of services that create obstacles to
participation, including obstacles based on
nationality of tenderers in the procurement
proceedings,
shall not be included or used in the pre-qualification
documents, solicitation documents or other documents for
solicitation of tenders.

(2) Any terms, specifications, plans, drawings,
designs and requirements or descriptions of goods,
construction or services shall be based on the relevant
objective, technical and quality characteristics of the goods,
construction or services to be procured and no reference to a
particular trade mark, name, patent, design, type, specific
origin or producer shall be issued.

(3) Where no other sufficiently, precise or intelligible
way of describing the characteristics of the goods, works or
services to be procured is provided, the words “or equivalent”
shall be used.

(4) Standardized features, requirements, symbols and
terminology relating to the technical and quality
characteristics of the goods, works or services to be procured
shall be used, where available, in formulating any statement of
requirements, specifications, plans, drawings and designs to be
included in the pre-qualification documents, solicitation
documents or other documents for solicitation of proposals,
offers or quotations.

(5) Due regard shall be made for the use of
standardized trade terms, where available, in formulating the
terms and conditions of the procurement contract to be entered
into as a result of the procurement proceedings and in
formulating other relevant aspects of the pre-qualification
documents, solicitation documents or other documents for
solicitation of tenders.

(6) Solicitation document